Employment Law Fact sheet No.13

How to claim unpaid wages, holiday pay and notice pay.

This fact sheet explains how you can claim wadealiflay pay if you have left your
job and your former employer owes you money for@gagnd / or holiday pay. It also
explains how you can claim notice pay if your enyplodismissed you without giving
you the correct notice of dismissal or making anpayt in lieu of (instead of) notice.

What wages are you entitled to?

You are entitled to all wages up to the date ydiwyleur job. This includes any "week
in hand" that is due to you.

Can you claim accrued holiday pay?

1.

Contractual holiday pay.

You are entitled to this if you can answer yesaoheof the three questions below.

2.

Has your employer agreed to give you paid hgi®a This may be a verbal or
written agreement. It is probably also sufficigntou have had paid holidays
in previous years.

Have you accrued any holidays in the curreriday year, which you have not
yet taken?

Is it a term of your contract (whether in wnig or not) that you are entitled to
be paid for holidays accrued but not taken on themination of your
employment? (It may be that although nothing igtem down it is custom
and practice that employees get accrued holidaywdsn they leave. This
will probably be sufficient to establish that yoe &ntitled to this)

Statutory holiday pay.

Under the Working Time Regulations 1998 you ardledtto; -

A minimum of 4 weeks paid holiday per year (inchglbank holidays).
From 1 October 2007 you are entitled to 4.8 weekk a
From 1 April 2009 to 5.6 weeks

This applies to part time and full time workerst ybu leave part way through a
holiday year and have not taken all the holidays lyave accrued to that date you are
entitled to receive a lump sum payment for your@ed holidays on the termination
of your employment. It is also the case that emgi®ynay make payments in lieu of
the new additional entitlement (the extra 0.8 weigkioduced on 1 October 2007)
until April 2009 while you are still employed.
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You are entitled to this even if there is no coctwal term about it. If there is a
contractual term, which says you are only entitte@é reduced amount or nil accrued
holiday pay, you should contact the Law Centreafdvice about this. We will advise
you based on the case of Witley & District WMC v d&kay 2001 IRLR 595.

Can you claim notice pay?

You can claim notice pay if your employer dismisged without notice (notice is the
period of time between your employer telling youatttlyou that you are being
dismissed and the date that your dismissal takestebr a payment in lieu of notice.
The only time when you are not entitled to not&evhen you are guilty of gross (i.e.
serious) misconduct. If your employer claims yo@ guilty of gross misconduct they
must be able to prove this to a tribunal.

How much notice pay can you claim?

The period of notice that you are entitled to ie tbhnger of the following two
possibilities:-

» Whatever period of notice is stated in your coritcd@mployment.

e Statutory minimum period of notice as stated irtieed36 of the Employment
Rights Act 1996 This is, after one month, and up to two yearsice - 1
week. Thereafter, an additional week for each detapyear of service up to a
maximum of 12 weeks in total. (E.g. after 2 yeansl two months you are
entitled to 2 weeks’ notice).

If the employer did not give you notice, or gavelyess than the required amount of
notice, then you can claim a week's pay for eacbkwier which you should have
received notice. NB If you found a job during theriod for which you should have
received notice then an employment tribunal wilt aaard you pay for this period
unless your pay at the new job is less than thgadldn which case you will get the
difference in pay.

However, if your contract provides for a paymenli@o of notice and you get a job in
the notice period then it is possible a tribunagiminot take account of the wages
from the new job. (Abrahams v Performing Rightsi8iycLtd 1995 ICR 1028, CA).
If this last sentence applies to you, you shouldtact the Law Centre for further
advice.

What steps should you take to claim unpaid wages / holiday pay /
notice pay?

1. Keep your wage slips and contract of employnifgrdu have these. If you go to an
employment tribunal it will be helpful to have tlees

2. You need to raise a written grievance with yemnployer in writing outlining your

complaint. Failure to do this will result in anyach you make to tribunal being
refused until this has been done.
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We give an example below of the letter you shoutdenoutlining your grievance(s).
(NB This letter assumes you are claiming wageshariday pay and notice pay. You
will have to leave out some bits if they don't gl you).

Sampleletter

Your name and address

Date

Name and address of former employer

Dear Sir/Madam,

You dismissed me from my employment with you lgft my employment with you)
on (date). You have not paid me my final weekigewgand/or any wages for the last
....weeks | worked for you and/or my week in handey and/or my accrued holiday
pay).

| worked for you from (date you started work) tatedwhen you finished) when you
dismissed me without notice (or without the cor@enibunt of notice). | was entitled
to ....weeks notice.

| wish to raise the above matters as formal grieemnand look forward to hearing
from you further. | am happy for this matter todsalt with in writing.

Yours faithfully,

3. Sign the letter, take a photocopy and sendtli¢éaemployer.

4. If you do not receive a response within 28 dafyshe date you hand delivered,
posted or emailed the grievance you can take endlmian employment tribunal.

5. If your employer responds within 28 days, tekguld do one of two things:

* invite you to a meeting to discuss your grievarfaether. You have a statutory
right to be accompanied at this meeting by eith&roak colleague or trade
union representative. The employer must arrangeeating at a mutually
convenient time and you are expected to make sftortattend. Should you
not be satisfied with the outcome of the meetingi yean appeal the
employer’s decision. If you are not happy with thecome of appeal, you can
then proceed with a tribunal application. If yoo mbt attend the meeting or
appeal then any compensation a tribunal ultimatehards you may be
reduced by between 10 — 50% because of this.

* write to you setting out his response to the gmeea If you are unhappy with
this response, you can then take a claim to empmayrtribunal without the
need to appeal.

6. Once the grievance procedure has been complgtad,can then make an
application to tribunal if you are not satisfiedthwthe outcome. Obtain an application
form (form ET1) to go to an employment tribunal.oycan get one of these from a
job center or you can download a form or apply omel at
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www.employmenttribunals.gov.ukhe hard copy forms come with a booklet called
'How to apply to an employment tribunal'.

7. Complete the application to the tribunal in klpen.

8. Once completed take a photocopy of the wholmfofou will want this copy if
your case ends up being heard in the tribunal.

9. Send the form to the address in the tribunaklebo If you worked in Sheffield the
address is:-

Sheffield Office of Employment Tribunals

14 East Parade,

Sheffield.

S1 2ET.

NB: If you have not received an acknowledgement from the tribunal office
within 7 days telephone them to check they have received it. The form
must arrive at the tribunal office within 3 months of the date the money
was due to be paid to you or 3 months of the date of dismissal, whichever
isthe shorter time.

To calculate the 3-month time period, identify tete, subtract one day and add 3
months. E.g. time limit for a date of dismissal3#/06 is 2/9/06. This time limit is
strict. If you miss it a tribunal is unlikely tdl@wv you to proceed with a claim unless
you have a very good reason. (However, you maghbe to pursue a claim in the
county court where the time limit is 6 years. Yaill normally have to pay a fee in
the county court but the tribunal is free).

If you have submitted a grievance within 3 monthshe normal time limit, (which
you must anyway) the time limit for submitting ttebunal application will be
extended for a further 3 months. For example:

You are dismissed without notice on thé"IDecember 2007. You submit a written
grievance on the f0January 2008. The employer has 28 days in whickspond to
the grievance but has still not done so by tieévarch 2008 (the normal 3 months'’
deadline for a tribunal claim). Because you havanstied a grievance, the time limit
for tribunal application will be extended t8 9une 2008.

NB: The 3 month extension of the time limit will generally not apply for claims
for notice pay when you have been dismissed without notice. Note that if the
expiry of the tribunal time limit falls on a weekend you should treat the deadline
asthe Friday before the weekend.

What happens next?
» A few days after you send the form off you will edce the acknowledgement

letter from the Office of Employment Tribunals et you the reference
number of the case.
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The tribunal will send a copy of your applicatioarrh to the employer.

Within four weeks of this, you should receive frdine tribunal a form headed
‘Response’ (Form ET3). This is the employer'syréplyour application where
the employer has a chance to explain how theylsesituation. NB During

the tribunal proceedings (and perhaps in the EB8) may be referred to as
theclaimantand the employer as thespondent

A few days after you receive the acknowledgementooir claim the tribunal
will also send you a letter telling you the dateh@s set for the case to be
heard. Read the letter carefully and reply if sseey, for example if you are
unavailable on the date that has been set fordhgry. If there are any other
dates when you will be unavailable you should tled tribunal this in your
letter. If the employer doesn’t put in a respo(iSE3), it is likely the tribunal
will make a finding in your favour without the neéat a hearing.  This is
called a ‘default judgment’. For this reason itingportant that when you
complete your application you should set out eydubw much money you are
owed. If you do this, the tribunal will also bel@lbo make a decision not just
that you are owed money, but also how much. Tlaama that the whole case
can be concluded without you having to attend ribbenal.

Whilst all this is going on, the Advisory, Conctien and Arbitration Service

(ACAS) will write to you. An ACAS officer will beassigned to your case.
They may phone or write to you, or you can contletn yourself. Their role

is to try and get the two parties to agree an dutooirt settlement. |If the
employer offers an amount of money less than yewckiming you will have

to decide if this is acceptable to you. If you devish to accept the amount
you should tell ACAS this.

For some people appearing at the tribunal can beeasful experience and
there is no guarantee that you will win. If thepdoyer has a different story to
you the tribunal will have to decide who to beliese there is always a
possibility of losing. You should think carefulgbout whether it would be
better to settle for a lesser amount than you larsing.

Please be aware that there are time limits aswolbong ACAS can negotiate
between the two parties. Your ACAS officer and thileunal will advise you
of this. If no settlement is reached within thaseetlimits, the ACAS officer
will withdraw from the case. If you do reach amresgnent to settle, ACAS
will record the terms of the settlement, includmglate by which the money
should be paid, on a form called COT3. They wdhd you a number of
copies of this to sign. You sign them and forwtreim on to the employer to
sign.

In case your claim is not settled it is a good iteaisit the tribunal before
your hearing to see and listen to other peoplesssxand to see what happens.
Tribunals are open to the public. You should teteye the tribunal office the
day before you intend to go to check there is a gasng to be heard that day.
It is always a good idea to write out (or even dreto word process) before
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your hearing a statement containing the informagion want to say to the
tribunal. Doing this will ensure that you don'tdet to mention anything.
This document is known as a witness statement. showld take 6 copies of
it with you to the tribunal.

* You may get a letter from the tribunal giving 'ditiens' about what you need
to do before the hearing. They may require yoexohange your witness
statement with the employer before the hearingaarde with the employer a
'‘bundle’ of documents that are likely to be neeatdtie hearing.

If you require assistance from Sheffield Law Centre, thetelephone adviceline
(0114 2731888) isopen Mon, Tues, Thurs, Fri 10am - 4pm.

Updated March 2008



