Sheffield Law Centre Employment Law Fact sheet No. 1

HOLIDAY PAY

This fact sheet outlines an employee's basic legfais to holidays
and explains how to go about claiming accrued laglilay.

Statutory right to paid holidays under the Working Time Regulations 1998.
Under UK law there is now a statutory right to paaliday. There is no statutory right to
bank holidays even though they are often misledgicajled "statutory holidays".

The Working Time Regulations
You can obtain more information about statutorydets by using the ‘Holiday entitlement
ready reckoner’ available online by goingaww.berr.gov.uk/employment/holidays

Who is entitled under the Working Time Regulations?

Subject to the exceptions below virtually all wakencluding agency, casual and part time
workers, have the right to paid holiday.

Who is not entitled under the Working Time Regulatons? (See Reg 18 for exclusions)
The statutory right to paid holidays doest apply to members of the armed forces, police and
civil protection services, such as firefighters aodstguards, who will have to rely solely on
contractual rights.

What is the entitlement?
The Working Time Regulations 1998 give workersgatrito
« A minimum of 4 weeks paid holiday per year up YtQictober 2007.
« An increase in that entitlement to 4.8 weeks paiitlay per year applies froni'l
October 2007
« A further increase to 5.6 weeks paid holiday perplies from % April 2009.

This entitlement is nah addition to any bank holidays you may get ane@mployer can
include bank holidays in the relevant entitlemeYibu must be paid your normal weekly wage
for the time you take off. If your hours and /pay are irregular your employer must pay your
average week’s pay based on the 12 weeks priaupholiday period. You can take these
holidays any time during the holiday year to whilchy relate so long as the notice provisions
below are met: -

Notice of taking holidays

Generally, unless there is a contractual agreetndahe contrary, employers can tell their
employees when holiday should or should not bentakée provisions for giving notice
about taking holidays may be agreed between théogmmand the employee. If there is no
agreement the rules below apply: -

) an employer can require a worker to take alhmy of the holiday at specified times,
provided that the worker is given prior notice. eTriotice period should be at least twice the
period of the holiday to be taken. For examplenifemployer wished to have a Christmas
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shutdown spanning one week then two weeks’ notmaladvbe required.

b) a worker is required to give notice to the ergptaof when they wish to take holiday.
The notice period should be at least twice theopleof holiday to be taken. An employer may
refuse the worker permission to take the periodabiflay requested. To do so, they must
notify the worker within a period equivalent to theliday period. For example, if a worker
wished to take a week’s leave then the worker wbalk to give their employer at least 2
weeks’ notice. The employer can come back withiwegk to refuse the leave.

Is there a qualifying period of service.
There is no qualifying period for acquiring thehtgo statutory paid holiday.

Calculating holiday entitlement

If a workers holiday leave year begins befofeOttober 2007, the increased entitlement for
that leave year is calculated by multiplying thepgmrtion of leave year left to run at 1 October
2007 by the additional statutory entitlement (OgeWs). For example a worker with a
minimum statutory leave entitlement, with a leagarybeginning 1 January, will be entitled to
a total of 4.2 weeks in the 2007 holiday year.the.existing entitlement of 4 weeks, plus one
guarter of the additional entitlement in respedhef period from 1 October to 31 December
2007. The table below details the entitlement forkers with leave years starting in January,
April, July and October.

Statutory leave entitlement

Leave year starts 2007 2008 2009

1 January 4.2 weeks 4.8 weeks 5.4 weeks
1 April 4.4 weeks 4.8 weeks 5.6 weeks
1 July 4.6 weeks 5.0 weeks 5.6 weeks
1 October 4.8 weeks 5.2 weeks 5.6 weeks

Leave during the first year of employment.

Reg 15A Working Time Regulations provides that dgihe first year of employment the
amount of leave a worker may take is limited toaheunt of leave deemed to have accrued
at that time. Leave is deemed to accrue ovecadhese of the first year of employment at a
rate of 1/18' of the annual entitlement on the first day of eaxinth of that year. Thus, in the
first month of employment, a five-day a week wonkdi accrue 1.67 days holiday (20
divided by 12). Fractions of days are rounded uglnéonearest half-day i.e. 1.67 days
entitlement would be 2 days, and 2.34 days entdl@nwvould be 2.5 days.

Payments in Lieu

Employers may not ordinarily make payments in béthe minimum 4 weeks entitlement to
holiday pay except upon termination. However, Erple may make payments in lieu of the
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new additional entitlement (the extra 0.8 weeksoohiced on 1 October 2007) until April
2009. Thereatfter, the extended entitlement of ks cannot be paid in lieu except where
the employment is terminated. The additional eertignt though can be carried over into the
next holiday year if there is a ‘relevant agreermfamtexample through a collective agreement
or workforce agreement. The worker is not ablengist on carrying the additional entitlement
over without the benefit of a relevant agreementheworkplace.

Accrued holiday pay for the long term sick

In April 2005, the Court of Appeal held in the cadeAinsworth, that the right to four weeks'
statutory paid holiday under the Working Time Regjohs 1998 does not continue to accrue
whilst an employee is off on long-term sick-leaBet all did not rest there, for the employees
appealed to the House of Lords, who referred thestipn to the European Court of Justice
(ECJ). The Advocate-General (whose opinion is oftdlowed by the full court) stated in
February 2008entitlement to paid holiday does accrue whilst amplyee is absent on sick
leave; however, workers may not take their holiday whhey are on sick leave; and, after
termination of the contract, workers are entitlectcompensatory payment to reflect accrued
but untaken holiday leave, even where the workes avasick leave for the full holiday year.
If you are affected by this decision you shouldkdeether legal advice.

Contractual right to holidays

As an employee, your right to holidays is goverhgavhat you have agreed, either verbally or
in writing, with your employer. This is your coattual right to holidays. You may agree
how many days a year you will get, whether it Wil paid or unpaid, and how much notice
you have to give before taking holidays. Your cactual right to paid holiday cannot be any
less than the statutory minimum of four weeks.

Remedies
If you are not able to sort something out amicaity your employer in respect of your
statutory holiday entitlement because your employer

* Refuses to let you take holiday or fails to pay gtiwor some of your pay for holidays
or,

* Reduces your hours or pay as a result of havimggv®you paid holidays you need to
do the following:

(i) Raise a formal grievance with your employersvititing outlining your complaint. Failure
to do this will result in any claim you make to@mployment tribunal being refused until this
has been done.

(if) Sign this grievance letter, take a photocopg aend it to the employer.

(i) If you do not receive a response within 28/glaf the date you hand-delivered, posted or
emailed the grievance you can take a claim to gol@ment tribunal.

(iv). If your employer invites you to a meetinguyshould go to this as if you don’t and you
later bring a claim in the tribunal, any compermattou are awarded will be reduced by
between 10 and 50%.

* You have a statutory right to be accompanied atrtieeting by either a work
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colleague or trade union representative.

» The employer must arrange a meeting at a mutuatlyenient time and you are
expected to make efforts to attend. Should yoltbedtatisfied with the outcome of the
meeting you can appeal the employer’s decisioyoufare not happy with the
outcome of the appeal, you can then proceed wittibanal application.

(v) Once 28 days have passed since you sent ymwagce letter, you can then make an
application to tribunal. You do not have to wait the employer’s decision on the grievance
if you do not wish to. Please see fact sheeflhBning unpaid wages/holiday/notice pay in
the employment tribunal

Dismissal.

If you are dismissed for trying to assert your tighholidays under the Working Time
Regulations then, so long as you can prove thistimageason, you can claim unfair dismissal
and will not need the normal one-year qualifyingqe of service to make this claim. You
should take advice if you are considering makimmggan for unfair dismissal on these
grounds.

Accrued holiday pay

Problems often arise when an employee's work eiidfer by resignation or dismissal.

Example:

Your employer's holiday year runs from January2l38 to December $12008. You are
entitled to 4.8 weeks or 24 days’ holiday per yedou leave work on April 1st (i.e. 1/4 of the
way through the year). If you have taken 6 dayslay (i.e. 1/4 of what you're entitled to)
there's no problem. However, if you have takehalaays, should the employer pay you 6
days accrued holiday pay? Or, if you've taken &@scholiday, do you have to pay back 4
days to your employer?

The answer to this, in part depends on what youtregt says. You should normally be paid
accrued holiday pay unless there is a contractaattthat says you are entitled to an amount
of accrued holiday pay less than the full amount.

If the contract says you are not entitled to &ajiday pay this term will not be valid (see
Witley and District Men’s club v Mackay 2001 IRL8S5 (NB any holiday entitlement above
the statutory minimum will only have to be paichasrued holiday pay at the end of the job if
there is a contractual term to this effect). k¥ #tontract says you have to pay back any
holiday you've taken over what you've accrued, ffweril have to pay it back. The employer
can only deduct this money from your final wagéleafe is a written contractual term
entitling the employer to do this. If there's mmtractual term on this point, then you won't
have to pay back any holiday you've taken above gwtitlement.

What if your employer won't pay your accrued holiday pay?
If your contract entitles you to accrued holiday pat the employer won't pay then this is a
breach of the Working Time Regulations 1998.

You would again need to write a grievance lettahmfirst instance, following the steps
outlined above. If you are not satisfied with theacmme of your grievance, or your employer
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refuses to hear your grievance, you can then lariclgim in the employment tribunal, so lo
as you have waited 28 days since sending yourammyletter. (See fact sheetQlaiming
unpaid wages/ holiday/notice pay in the employnréminal.

What will you need to prove?
* You'll need to show what the holiday leave year¥su will probably find this in your

ng

written statement of terms of employment if youdawe. If not, then if you started work

on or before 1.10.98 it will run fron™October. If you started after 1.10.98 it will ran
the anniversary of the date you started work.

* You'll need to show how many holiday days a yearrgoentitled to. This may be in a
written statement of terms or you may have agreeerbally with the employer or you
may be relying on the statutory minimum.

* You'll need to show how many holiday days you'veady taken. Your wage slips will
show this, or you may have a record in your diargroa calendar.

* You'll need to show that your employer didn't paytyaccrued pay when you left. You
final wage slip will show this.

Time limit

r

» The time limit for sending a grievance letter ismally 3 calendar months less one day

from the date the money was due to be paid. THIsusually be your last day of work.

For example: payment is due but not received ori@elanuary 2007. You have until the
9™ April 2007 to send a grievance letter. In additiorsending the grievance letter within

this 3-month time limit you must also submit an lagggion to tribunal, which must be

receivedwithin 6 months of the date the money was dugoulf miss this time limit it may
be possible to bring a claim in the small claimstis@ of the county court where the time

limit is 6 years.

Law Centre opening times:

You can contact the Law Centre for help by pholiht4 273 1888 between 10 and 4 e3

weekday. When you phone, have with you any afdt@ments referred to above and hay

copy of your application to the tribun@form ET1)with you if you have already made yo
application.
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